Guide to the Insurance Act 2015

The Insurance Act 2015 – What does it mean for you?

We recommend that you read this guide carefully. If you have any queries in relation to the content of this guide and your responsibilities, please contact your advisor who will be
happy to help.

Who do the changes apply to?
The Act applies to all non-consumer insurance policies commencing on or after 12 August 2016. The Act also applies to policies commencing before 12 August 2016 where the
terms are changed after that date.

Duty of Fair Presentation
The Act updates and replaces the existing ‘Duty of Disclosure’ - the duty on non-consumer policyholders to disclose risk information to insurers before entering into an insurance
contract. The Act brings clarity around what information you should provide to the insurer and which of your staff is responsible for doing that.
The Act imposes an obligation on all policyholders to "make a fair presentation of the risk" prior to the policy commencing. A fair presentation is one that discloses, in a manner that
is reasonably clear and accessible, every material circumstance which is known or ought to be known by the policyholder’s senior management, or those responsible for arranging
insurance, following a reasonable search.

● Material Circumstance - this is anything which would influence the judgement of a prudent insurer in determining whether to take the risk and, if so, on what terms. This
would typically include any factors of the risk to be insured including prior claims, your financial history, convictions of key personnel and your business activities. You
should think about how your business differs from your peers.
● Known or ought to be known – importantly, you must disclose not just information that you actually know but also anything that you ought to know. This means that if the
information is readily available to you but you fail to disclose it owing to either a lack of enquiry (reasonable search) or by "turning a blind eye", you will have breached your
duty to fairly present the risk. Equally, any relevant knowledge we have as your broker must also be presented to insurers. We must therefore make you aware that all
information you provide to us must form part of the presentation of the risk, if relevant. This includes any information you provide to us in a social or informal setting.
● Senior Management – your enquiries should include all senior management. Senior management includes anyone who has a key role in making decisions on behalf of the
business, even if they do not sit on the board or if they do not officially have a management role.
● Reasonable Search - you have a responsibility to undertake a reasonable search. What is reasonable will depend upon the nature of your business and the policy you are
purchasing. When considering the extent of your search, you should take into account the nature of the insurance you wish to purchase and consider who within your
organisation is best placed to provide relevant information.
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What happens if you do not fairly present the risk?
Previously, if you failed to comply with your obligations, insurers had little option but to void your insurance policy. The new legislation provides different remedies depending
upon the nature of the breach and what would have happened had you fairly presented the risk.
If your failure to present the risk fairly was neither deliberate nor reckless (e.g. it was a simple oversight on your part), insurers have a number of options:

Different Terms
If insurers are able to demonstrate that they would have provided the policy but on different terms, an increased excess or security requirements for example, the policy would
be treated as if those terms had applied from the beginning. It’s worth noting that the changed terms may result in no payment being made in respect of any particular claim
(e.g. if insurers would have excluded that particular activity or imposed additional conditions which you did not comply with).

Increased Premium
If insurers would have provided the policy but charged an increased premium, the amount insurers will pay will be reduced by proportion to the difference between the
premium actually paid and the premium that would have been charged. For example, if insurers would have doubled the premium had the risk been presented fairly, any
claims payment under the policy will be halved.

Policy Avoidance
If insurers would not have been provided cover if you had represented the risk fairly, they can avoid the policy. In this scenario, insurers would repay the policy premium to you,
although they would be required to make no payment in respect of claims and you would be required to repay any claims payments already made.

Deliberate or Reckless?
If you deliberately or recklessly fail to present the risk fairly (e.g. you withhold key information or fail to take any care when presenting the information), insurers are entitled to
avoid the policy and retain all premiums. In other words, insurers can treat the policy as if it never existed, which would result in no claims being paid. You could also be
required to repay any claims payments that have already been made.

Other changes
The Insurance Act has made a number of other changes to the way in which insurance operates and claims are handled, all of which are intended to make
the process fairer for the insured. These changes will all be reflected in your policy wording but if you’d like for us to go through any of them with you or
you have any other queries, do just let us know.
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